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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
MAX J. GORRINGE,
Defendant-Appellant.

NO. 43156
Ada County Case No.
CR-2004-1785

RESPONDENT'S BRIEF

Issue
Has Gorringe failed to show error in the district court’s denial of his Rule 35
motion for correction of an illegal sentence?

Gorringe Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Gorringe pled guilty to felony possession of marijuana and the district court
withheld judgment and placed Gorringe on probation for four years. (R., pp.53-58. 1)
After Gorringe admitted to violating his probation, the district court revoked his withheld
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judgment and probation, imposed a unified sentence of four years, with one year fixed,
and reinstated Gorringe on probation for four years. (R., pp.91-96.)
In December 2008, the parties stipulated to dismiss a pending probation violation
and to amend Gorringe’s probation to include the condition that he participate in and
successfully complete Mental Health Court.

(R., pp.130-31.)

The district court

subsequently entered an Amended Order Revoking Withheld Judgment, Judgment of
Conviction and Reinstating Probation that included the parties’ stipulated probation
condition, and it entered an order dismissing the pending motion for probation violation.
(R., pp.138-43, 146.)

Just over six months later, Gorringe was required to serve

discretionary jail time for failing to report as directed, testing positive for cocaine, failing
to provide proof of his enrollment in mental health treatment, and failure to pay his cost
of supervision fees. (R., pp.147-49.)
Approximately 15 months later, the state filed a new motion for probation
violation alleging Gorringe had violated his probation by failing to report as directed,
using cocaine, and failing to pay his fines, fees, court costs, and cost of supervision
fees. (R., pp.151-53.) The state subsequently filed amendments in March, June, and
September 2011 to add additional allegations of incurring new felony charges, leaving
his assigned district without permission, and changing residences without permission.
(R., pp.168-70, 198-201, 218-21.)

Gorringe subsequently admitted to some of the

allegations, and the district court revoked his probation and ordered his underlying
sentence executed. (R., pp.237-40.)

1

Citations to the Record are to the electronic file “Gorringe 43156 cr.pdf.”
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Over three years later, Gorringe filed a Rule 35 motion for correction of an illegal
sentence, which the district court denied. (R., pp.247-49, 259-61.) Gorringe filed a
notice of appeal timely from the Order Denying Motion for Correction of Sentence. (R.,
pp.263-66. 2)
Mindful of controlling authority to the contrary, Gorringe “asserts his sentence is
illegal, because” – counting the time he was at large on probation – “he has effectively
served more than the five years allowed by the relevant statute.” (Appellant’s brief, p.5.)
Gorringe has failed to show error in the district court’s denial of his Rule 35 motion.
Pursuant to Idaho Criminal Rule 35, a district court may correct a sentence that
was imposed in an illegal manner within 120 days after the filing of a judgment of
conviction. The court may, however, correct a sentence that is “illegal from the face of
the record at any time.” I.C.R. 35. In State v. Clements, 148 Idaho 82, 87, 218 P.3d
1143, 1148 (2009), the Idaho Supreme Court held that “the interpretation of ‘illegal
sentence’ under Rule 35 is limited to sentences that are illegal from the face of the
record, i.e., those sentences that do not involve significant questions of fact nor an
evidentiary hearing to determine their illegality.” An illegal sentence under Rule 35 is
one in excess of a statutory provision or otherwise contrary to applicable law. State v.
Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165 (Ct. App. 2003).
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Gorringe’s notice of appeal is timely under the prison “mailbox rule,” which provides
that notices of appeal and post-conviction petitions filed by inmates are deemed to be
filed on the date they are delivered to prison officials for filing with the court. State v.
Lee, 117 Idaho 203, 786 P.2d 594 (Ct. App. 1990), cited with approval in Munson v.
State, 128 Idaho 639, 917 P.2d 796 (1996).
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The district court properly denied Gorringe’s I.C.R. 35(a) motion. As Gorringe
acknowledges on appeal (Appellant’s brief, p.6), Idaho Code § 19-2603 clearly does not
allow credit for time spent on probation:
When the court finds that the defendant has violated the terms and
conditions of probation, it may, if judgment has been withheld, pronounce
any judgment which it could originally have pronounced, or, if judgment
was originally pronounced but suspended, revoke probation. The time
such person shall have been at large under such suspended
sentence shall not be counted as a part of the term of his sentence.
(emphasis added.) Gorringe has failed to show that his sentence for felony possession
of marijuana was illegal from the face of the record. He has therefore failed to show
that the district court erred in denying his I.C.R. 35(a) motion to correct an illegal
sentence.

Conclusion
The state respectfully requests this Court to affirm the district court’s order
denying Gorringe’s motion for correction of an illegal sentence.

DATED this 21st day of October, 2015.

/s/
LORI A. FLEMING
Deputy Attorney General
CATHERINE MINYARD
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 21st day of October, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/
LORI A. FLEMING
Deputy Attorney General
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